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KENTUCKY LAW JOURNAL

RECENT CASES.
Absent Voters Law-One of the questions decided in this case by
the Court of Appeals is the constitutionality of an act of the Kentucky Legislature passed 1918, known as the "Absent Voters Law,"
which provided that absent voters may legally by complying with said
act, both register and vote in all general elections held for the election
of County and District officers, etc.
Section 147 of the Constitution of Kentucky contains the following provision: "All elections by the people shall be by secret official
ballot, furnished by public authority to the voters at the polls, and
marked by each in private at the polls and then and there deposited."
In determining the constitutionality of the "Absent Voters Law"
the court held, that manifestly a lallot cannot "be furnished by public
authority to the voters at the polls" if mailed to him at some address
outside of the county where .the election is being held, nor can a ballot
be "marked" by each voter "in private at the polls" if his ballot is
received by. him in a foreign state and there marked -and mailed back
to the clerk as provided by the absent voters law, nor can such ballot
when so marked by the voter be ".then and there deposited" in the
ballot box unless we give to this plain provision of our constitution a
strained, unnatural or fanciful construction never intended by the
framers or the people.
"It therefore follows that -the absent voters law enacted in 1918
must be held void, for it must yield to the constitutional provisions."
The provision of the act relating to registration of those persons
absent from their voting place allowing them to register by mail was
declared to be valid.
Clark- vs. Nash, County Court Clerk of Franklin Co.
Lyons vs. Nash, County Court Clerk of Franklin Co.
(192 Kentucky 594).
Bastardy Proceeding-Verdict-Sufficiency of Evidence-Where,
in a bastardy proceeding, -the prosecuting witness testified that she
had intercourse with defendant about one hundred ninety days before
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the birth of the child but admitted that she had intercourse with another man about two hundred and thirty days before the child was
born and that her menstrual period never occurred thereafter though
one was due before she had intercourse with the defendant a verdict
was given against defendant.
Held, that the verdict that defendant was the father of the child
was flagrantly against the evidence and judgment was reversed.
Oils vs. Commonwealth, 192 Ky. 757.
Burglary-Carrying ,Stolen Property into another CountyVenue-Plaintiffs Al. T. Runyon and L. 0. Wilson, had stolen a car
from an outhouse used in connection with a dwelling house. The act
was committed in Pulaski County but the property was carried into
Rockeastle County where the defendants were arrested and charged
with larceny. They *ere released on bail and ordered to appear before the court at the next term. Afterwards they were indicted in
Pulaski County for burglary and they now seek a writ to prohibit the
judge of Pulaski from trying them on the charge of burglary on the
ground that they are indicted in Rockeastle county for the same property.
Held, that the crime of felofiiously breaking in an outhouse, belonging to and used in connection with a dwelling house and feloniously taking property of value therefrom denounced by section 1162
Ky. Statutes, is a single offefise, the jurisdiction to punish which is in
the county in which the crime is committed and if the culprit carries
property into another county and is there arrested for larceny for so
doing, it does not oust the jurisdiction of the court where -the original
offense was committed, to try him for the crime of feloniously breaking the house and feloniously taking articles of value therefrom. The
petition was dismissed.
Runyon, et al. vs. Mlarrow, Judge, 192 Ky. 785.
Mines and Minerals-Forfeiture clauses in Oil and Gas Leases.
Appellees, holders of oil and gas leases upon two tracts of land in
Lee County, Ky., executed and delivered a written assignment of the
leases to appellants. The consideration for the assignment was a
number of covenants -of the appellant. The one bearing on this decis-

KENTUCKY LAW JOURNAL
ion was that appellant was to begin drilling in good faith within sixty
days or pay to the appellees the sum of $510.00 for an extension of
time in which to begin operations. To this covenant was attached a
forfeiture clause to the effect that .in the event appellant failed to have
the drilling machine on the premises at the expiration of the sixty
days or pay .thesaid sum of $510.00 immediately on expiration of the
sixty days the assignment should be null and void.
At the expiration of the sixty days appellant did not have the
drilling machine on the premises and had not paid the $510.00. Three
days later he offered to pay the sum specified to be paid in lieu of
having the drilling machine on the premises. Appellees refused to
receive payment and notified appellant that the -assignment was forfeited. Appellant relying on the general rule that forfeitures are not
favored in law sought to -have the forfeiture provision construed as a
covenant to secure payment of the $510.00 as like provisions are construed in the case of mortgages and ordinary leases.
In affirming judgment for appellees the court said, "Such a provision in this character of leases is recognized as an exception to the
above general rule and favored by the courts . . . and results
from the fact that because of the transitory and elusive character of
the exceeding valuable substances which the lease is designed to entrap while under the lessor's land, the time allowed the. lessee
for beginning and completing the exploration must necessarily be
presumed to be of the essence of the contract." For this reason a forfeiture clause in such leases is held to be valid and for the sole protection of the lessor, and he may take .advantage of or waive his rights
under such forfeiture clause as he wills, unless such a forefeiture
would be unconscionable. In this instance the court held that such
forfeiture was not unconscionable, the lessee himself being responsible for -his failure to perform his contract. That being true the
it is not unconscionable that he should bear
court said, "
the penalty he has agreed shall result therefrom."
Bell vs. Kilburn, et al, 192 Kentucky 809.
Deeds-In 1885 a two-story structure Was conveyed to three men
and their successors, as trustees of the . E. Church, and to the
Thomas C. Cecil Lodge No. 375 of Freemasons, appellees. The former
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were to have absolute use of the lower story; the latter were to have
the unrestricted occupancy of the upper story, with a right of ingress
and egress reserved.
The Church, through its Trustees, in 1912, sold
out its interest to the appellant Parker, who, in 1919, erected a onestory building elsewhere on the lot. The -appellee in a suit, in addition to certain injunctive relief sought, asked that it be adjudged the
owner of a one-half interest in the lot, or of the second-story of any
building erected on the lot.
Held, that the deed of. conveyance should be construed to vest
title to the lot in the appellant, as the language of the deed manifested
such an intention. As to the lodge, while it was entitled to the use
and occupancy of the second-story of the original building, and, in
ease of its destruction, to the upper story of a replaced building, it
was not entitled to the upper story of any other building erected on a
different site of the lot.
Parker v. Thomas C. Cecil Lodge No. 375 V. & A. AL., 193 Kentucky 136.

